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CHAPTER 803
CIVIL PROCEDURE — PARTIES

803.01 Partiesplaintiff and defendant; capacity 803.06 Misjoinder and nonjoinder of parties.
803.02 Joinder of claims and remedies. 803.07 Interpleader.

803.03 Joinder of persons needed for just and complete adjudication. 803.08 Class actions.

803.04 Permissive joinder of parties. 803.09 Intervention.

803.045 Actions to satisfy spousal obligations. 803.10 Substitution of parties.

803.05 Third-party practice.

NOTEih_ Chhapter_803 was fl*fa‘ed b_ly Sup. Ct. Ordey 67 \MIS-_ 2d 585 338 adjudicatedncompetent resides or who has the mindndivid-
(1975),which contains Judicial Council Committee notes explaining each sec ual adjudicated incompetent in custody

tion. Statutes prior to the 1983-84 edition also have these notes.
3. When the defendant is a minor 14 years of age oy apen

803.01 Parties plaintiff and defendant; capacity . thedefendant application made within 20 days after segvice
(1) ReAL PARTY IN INTEREST. No action shall be dismissed on thedf the summons or other original process; if the defendant is under
groundthat it is not prosecuted ihe name of the real party inthatage or neglects to so apply or is adjudicated incompetent or
interestuntil a reasonable time has been allowed afbgection allegedto be incompetent, then upon the caudivn motion or
for ratification of commencemenaf the action byor joinder or upontheapplication of any other party or any relative or friend or
substitutionof, the real party in interesgnd such ratification, thedefendang guardian upon such notice of the application as the
joinder, or substitutiorshall have the samefeft as if the action courtdirects or approves.
had been commenced in the name of the real party in interest. 4. |f the appointment, for a plairftifr a defendant, is after the

(2) RepresENTATIVES. A personal representative, guardiancommencementf the actionjt shall be upon motion entitled in
bailee, or trustee of an express trust, a party with whom or theaction. If theappointment is for a plaintiind is made before
whosename a contract has been made for the benefit of anothies action is begun, the petition for appointment shall be entitled
or a party authorized by statute may sue inpuy’s name with  in the name of thaction proposed to be brought by the minor or
outjoining the person for whose benefit the actiobrisught. A individual adjudicated incompetent or allegedoe incompetent,
partnerasserting a partnership claim may sue inpheneis and the appointment may be made before the summons is served.
namewithout joining the other members of the partnership, bulponthe filing of a petition for appointment before summons, the
the partnershall indicate in the pleading that the claim assertegerk may impose théee required for the commencement of an

belongsto the partnership. action,but in thatevent no additional commencement fee may be
(3) MINORSORINDIVIDUALS ALLEGED ORADJUDICATED INCOM-  imposedwhen the summons is filed.
PETENT. (&) Appearance by guardian or guardian ad litem. If a 5. The motioror petition under subd. shall state facts shew

partyto an actioror proceeding is a minoor if a party is adjudi ing the need and authority for the appointment. The hearing on the
catedincompetent or alleged to be incompetent, the party Shr'ﬁ%tion or petition under subd., if made by a minor or an individ
appearby an attorneyby theguardian of the estate of the party,a) adjudicated incompetent or alleged tameompetent for the
who may appear by attornegr by a guardian ad litem who mayminor's or individuals guardian ad litem, may be held without
appear by an attorneyA guardian ad litem shall be appointed imgticeand the appointment made by ordéithe motion or peti

all cases in which the minor or individual allegecbe incompe tjon js made for a minor or an individual adjudicated incompetent
tenthas no guardian of the estate, in which the guardian fails alleged to be incompetent who is an adverse fhryhearing
appearand act on behalf of the ward or individual adjudicategﬁa”be on notice. ’
incompetentpor in which the interest of the minor or individual 6. If . " t of i di
adjudicatedncompetent is adverse to tldithe guardian. Except . IT'a compromise or a settiement of an actioproceeding

asprovidedin s.807.10 if the guardian does appear and act arjg Which an unrepresentexinor or individual adjudicated incom
the interests of the guardian are not advesghe minor or indi  Petentor alleged to be incompetent is a party is proposed, a-guard

vidual adjudicated incompetent, a guardian ad litem may not ad litem shall be appointed, upon petition in a special proceed
appointed. Except as provided in 879.23 (4) if the interests of N9 to protect the interest of the minor or individual even though
the minor or individual alleged to ber adjudicated incompetent C0Mmencemenaf an action is not proposed. Any compromise or
arerepresented by an attorney of record, the court shall, excéplemenshall be subject to 807.10
upongood cause stated in the record, appoint that attorney as théc) Procedure for unrepresented person. 1. If at any time prior
guardianad litem. to the entry of judgment dimal order the court finds that either
(b) Guardian ad litem. 1. The guardian ad litem shall be&Minor, or a person believed by the court to be mentadgmpe
appointecby acircuit court of the county where the action is to bientto have chage of his or her &irs, has not been represented
commencear is pending, except that the guardian ad litem sh&ll the action oproceeding as provided in péa), there shall be
be appointed by a circuit court commissioner of the county it further proceedingsntil a guardian ad litem is appointed. In
actionsto establish paternity that are before tfreuit court com = making such appointment, the court shall fix a reasonable time
missioner. within which the guardian ad litem may move to vacate or strike
2. When the plaintifis a minor14 years of age or oyapon anyorder entered or action taken durthg period when a guard
the plaintiff's application or upon the stateipplication under s. 1@n adlitem was requnre_d; and asto all matters to which objection
767.407(1) (c) or if the plaintif is under that age or is adjudicatedS N0t made, the guardian ad litem and the ward shall be bound.
incompetenor alleged to be incompetent, upon application of tf8"y such motiorby a guardian ad litem shall be granted as a mat
plaintiff’s guardian or of a relative or friend or upon applicatiofer of right.
of the state under 67.407 (1) (c) If the application is made by 2. If the court finds aftethe entry of judgment or final order
arelative, a friend, or the state, notice thereof must first be giviivata person, who at the time of entry of judgment or final order
to the guardian if the plainfihas one in this state; if the plaimtif wasa minor or arindividual adjudicated or alleged to be incompe
hasnone, then to the person with whom the minor or individugént, was notrepresented in the action or proceeding by an-attor
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ney of record or otherwise represented as provided if@ghe b. Agree to have his or her interest represented by the party
judgmentor order shall be vacated on motion of: who caused the joinder
a. The minor or individual adjudicated or alleged to be incom  c. Move for dismissal with or without prejudice.
petent,for whom no appointment was made, at any time prior to 2. f the party joined chooses to participate in the prosecution
the expiration of one year after the disability is removed; or  of the action, the party joined shall have an equal voice with other
b. The personal representative of the minor or individuglaimantsin the prosecution.
adjudicatedor alleged to bencompetent at any time prior to the 3. Except as provided in pébm), if the party joinedthooses
expiration of one gear \zjl\‘fterdthe deazh of)the minor or individugh pave his or her interest representedieyparty who caused the
History: Sup. CtOrder 67 Ws. 2d 585 638 (1975)1975 c. 2181977 ¢. 299 ; L : : : ;
449, 1981 c. 3171993 a. 4811997 a. 352001 a. 61103 2005 4. 3672005 a. 443 Joinder, the party joinecshall sign a written waiver of the right to
s.265. participatethat shall expressonsent to be bound by the judgment
Théa_cougtly in wgich prﬁce\ﬁc_ilingskarel%%)wht%ugsztglzyfﬁev\%éhlezgapg%ged in the action. The waiver shall become binding when fivét
guardianad litem. Romasko. Wilwaukee, S. . . i H 1
Sub.(3) (a) requires that, in all cases, a minor who is a party to an action must hm/g _court, but .a party may withdraw the waiver upo_n tlmely.
acourt-appointed general guardian of the property or a guardian adToame.gen ~ MOtION t0 the judge to whom the case has been ass[gned with
eralguardiansparents must to be appointed by the court. The psuatttiney does  noticeto the other parties. A party who represents the interest of
notrepresent the minor unless the attorney has also been appointed guardian ad }'?E'therparty and who obtains a judgment favorable to the other

or general guardian. JenserMcPherson, 2002 WI App 29858 Ws. 2d 962 655
N.W.2d 487, 01-2912 party may be awarded reasonable attorney fees by the court.

) ) ) 4. If the party joined moves for dismissal without prejudice
803.02 Joinder of claims and remedies. (1) A party asto his or her claim, the party shall demonstrate to the court that
asserting a claim to relieds an original claim, counterclaim, it would be unjust to require the party to prosecute the claim with
cross—claimor 3rd—party claimmay join, either as independentihe principal claim. In determining whether to grant the motion
or as alternate claims, as many claims, legal or equitable, as\@ismiss, the court shall weigh the possible prejudice to the
party has against an opposing party movantagainst the stainterest in economy of judicialfeft.

(2) Wheneveraclaim is one heretofore cognizable only after (pm) Joinders because of implication of medical assistance.
anotherclaim has been prosecuted to a conclusion, the 2 claifpshe department of health and family services is joinedpasty
maybe;omed ina single action; but the court shall grant. rellef rsuantto par (a) and s49.89 (2)because of the provision of
that action only in accordance with the relative substantive righfnefitsunder subchiV of ch. 49 the department of health and
of the parties. In particulaaplaintiff may state a claim for money tamily services need nsigna waiver of the right to participate
anda claim to have set aside a conveyance fraudulent as tc’iﬁ‘@rder to have its interests represented byptrey that caused
plaintiff, without first having obtainedjadgment establishing the yhe iginder If the department of health and family services makes
clal_m fqr money no selection under pab), the party causing the joinder shall+ep

History: Sup. Ct. Ordei67 Wis. 2d 585642 (1975)1975 c. 2182005 2. 253 (agenthe interests of the department of health and family services
803.03 Joinder of persons needed for just and com - andthe department of health and family services shalidaend

plete adjudication. (1) PERSONSTO BE JOINEDIF FEASIBLE. A by the Judgmgnt in the actlion. .
personwho is subject to service of procesisall be joined as a  (€) Scheduling and pretrial conferences. At the scheduling
partyin the action if: conferenceand pretrial conference, the judge to whom the case

(a) In the persos absence complete relief cannot be accord8@SPeen assigned shall inquire concerning the existence of and
amongthose already parties; or joinder of persons with subrogated, derivatimeassigned rights

(b) The person claims an interest relating to the subject of gndshall makesuch orders as are necessary ate the pur

\ . : f - O §sesof this section. If the caseas action to recover damages
actionand isso situated that the disposition of the action in the p§j,ceqon alleged criminally injurious conduct, the court shall

son'sabsence may: o _inquireto see if an award has been made unded4®and if the
1. As a practical matter impair or impede the persability departmenbf justice is subrogated to the cause of action usider

to protect that interest; or 949 15

2. Leave any of the persons already parties subject to-a Sub(3y DeTerMINATION BY COURT WHENEVER JOINDERNOT FEASK
stantlal_rlsk_ of incurring double_, multiple or othe_rW|se INCORSIS £ |f any such person has not been so joined, the judge to whom
tentobligations by reason of his or her claimed interest. the casehas been assigned shall order that the person be made a

(2) CLAIMS ARISING BY SUBROGATION,DERIVATION AND ASSIGN-  party. If the person should join as a plaifititit refuses to do so,
MENT. (&) Joinder of related claims. A party asserting a claim for the person may be made a defendantnoa proper case, an invol
affirmative relief shall join as parties to the action all persons whintaryplaintiff. If a person as described in sufig.and(2) cannot
atthe commencement of the action have claims based upen $$$made a partythe court shall determine whether in equity and
rogationto the rightsof the party asserting the principal claimgood conscience the action should proceed among the parties
derivationfrom the principaklaim, or assignment of part of thepeforeit, or should be dismissed, the absent person being thus

principal claim. For purposes of this section, a pessoght to  regardedas indispensable. The factors to be considered by the
recoverfor loss ofconsortium shall be deemed a derivative righgourtinclude:

Any public assistance recipient or aestate of such a recipient (a) To what extent a judgment rendered in the pessainsence

assertinga claim against a 3rd party for which the public aSSiSIInight be prejudicial to the person or those already parties;

anceprovider has aight of subrogation or assignment under s. . . o : .
49.89(2) or (3) shalljoin the provider as a party to the claim. Any (P) The extent to which, by protective provisions in the judg

party asserting a claim based upon subrogation to part of the clﬂfﬁm’by the shaping of relief, or other measuties prejudice can
of anothey derivation from the rights or claim of another ~P€lessened or avoided;

assignmenbf part of the rights or claim of another shall join as a (c) Whether a judgment rendered in the persai'sence will
party to the action the person to whose rights the party is subhe adequate; and

gated,from whose claim the party derives his or her rights or (d) Whether the plaintifwill have an adequate remedy if the
claim, or by whose assignment the paatquired his or her rights action is dismissed for nonjoinder

or claim. (4) PLEADING REASONSFORNONJOINDER. A pleading asserting
(b) Options after joinder. 1. Any party joined pursuantp@r g claim for relief shall state the names, if known to the pleafler

(a) may do any of the following: anypersons as described in sudd.and(2) who are not joined,
a. Participate in the prosecution of the action. and the reasons why they are not joined.
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(5) EXCEPTIONOF CLASSACTIONS. This section is subjecttos. (3) ACTIONS AFFECTING MARITAL PROPERTY. In an action
803.08 affectingthe interest of a spouse in marital propesty defined
History: Sup. CtOrder 67 Ws. 2d 585643 (1975)1975 c. 2181979 c. 189  underch.766, a spouse who is not a real party in interest or a party

%é Togsa. 1921985 a. 2019892, 311995 2. 271997 a. 351999 2. 92001 2. describedunder s803.03may join in or be joined in the action.
a.

Whenthe constitutionality of a statute is challenged in an action tithera declar (4) SepARATETRIALS. The court may make such orders as will
atoryjudgment action, the attorney general must be served, but failure to do so afihevent a party from being embarrassed, delayed, or put to

trial level was cured by service at the appellate level. In Matter of Estate of Fes H ; ;
100Wis. 2d 437302 N.W2d 414(1981). Xpensevy the inclusion of a party against whom the party asserts

“Sub.(2) (b) requires a subrogated party to choose one of the listed options or Rgclaim and who asserts no claim against the pamty may order
dismissalwith prejudice. Radldéfv. General Casualty Cd47 Ws. 2d 14432  separatdrials or makeother orders to prevent delay or prejudice.

N.W.2d 597 (Ct. App. 1988). e History: Sup. Ct. Ordei67 Wis. 2d 585646 (1975)1975 c. 2181985 a. 37
Themere presence of a party does not constitute “participation” under sub. (2) (b)orgss=reference: See $632.24as to insurers being made defendants.

A subrogated insurer who exercises none of the 3 options under sub. (2) (b) must p; _ . i ;
its fair share of attorney fees and costs if it has noti@ndfdoes nothing to assist an%gtistfn rt%f?qrﬁg(t;(teiilzetg Isa7n7dS.10prowd|ng that the state may be made a party in

in the prosecution of thaction. Ninaus.\State Farm Mutual Automobile Insurance : S . .
In an action for injuries allegedly sustained as a resulseparate sgical proce

C0.220 Ws. 2d 869584 N.W2d 545(Ct. App. 1998)97-0191 duresperformed by 2 unassociated doctors residing fierdifit countiesseparate

Failureto comply with the technical requiremantder sub. (2) (b) that a joined placesof trial were required and joinder of separate causes of action was improper
party must file a written waiver of the right farticipate in the trial does not prevent < -
the joined partys assertion that it had a representation agreewiémthe joining ~ voight v Aetna Casualty & Surety C80 Wis. 2d 376259 N.W2d 85(1977).
party. Gustafson vPhysicians Insurance G223 Ws. 2d164 588 N.W2d 363(Ct. Whenan insurer made a good-faith request for a bifurcated trial sntle(2) (b)
App. 1998),97-3832 onthe issue of coverage, the trial court erred in finding that the insurer acted in bad

Whethera party is an “indispensable party” requires a 2—part ingéingt it must faith by refusing to settle. Mowry. Badger State Mutual Casualty @9 Ws. 2d
be determined if the party is “necessafgt one of the 3 reasons under sub. (1). 1496 385 N.W2d 171(1986). o ) )
not, the party cannot be “indispensable” under sub. (3). If the party is found necesThata policy is one of indemnity rather than liability does not prevent direct action
sary,then, whether “in equity and good conscience” the action should not proceedgainstthe insurer Decades Monthly Fundv. Whyte & Hirschboeck]73 Ws. 2d
the absence of the party must be determined. Dairyland Greyhound Park, In&65, 495 N.w2d 335(1993).
McCallum,2002 WI App 259258 Wis. 2d 210655 N.W2d 474 02-1204 Joinderof one tortfeasor who causes an injury and a successive tortieasor
aggravateshe injury is permitted by this section. KluthGeneral Casualty C&78
. . . Wis. 2d 808 505 N.W2d 442(Ct. App. 1993).
803.04 Permissive jom(_je_r .Of partles._ (1) PERWSSNE Thereis neither a statutory nor a constitutional right to have all parties identified
JOINDER. A|! persons may join in one aCtIQn as plaistif phe){ to a jury, but as a procedural rule, the court should in all cases apprise the jurors of
assertany right to relief jointly severally or in the alternative in thenames oll the parties. StoppleworthRefuse Hideawaync.200 Ws. 2d 512
o " 46N.W.2d 870(Ct. App. 1996)93-3182
respectof or arising out of the same transaction, occurrence, : Y . .

! . X . f the issue of insurance coverage involves a party not a party to the underlying law
seriesof transactions or occurrences andnil_queStlon_Of law or suit, coverage may be determined by either a bifurcated trial or a separate déclaratory
factcommon to all these persons will arise in the action. All pend_gmentt lg\ctlon- TCTe plglrﬁlﬁndlzn%,other_t%a&y assgmlng a clalt_m in the Ll;nderlylng g

ini ; ; i ; ust be named, and consolidation with the underlying action may be required.

sonsmay be joined in one action as defendants if there is asseﬁ%éj?nsuranceExchange vBasten,202 Ws. 2d 74 549 N.W2d 690 (1996),
againstthemjointly, severally or in the alternative, any right to 94-3377
relief in respecof or arising out of the same transaction, occur Thefederal compulsory counterclaim rule precluded an action against an insurer

i i i iypderthe state direct action statute when the action directly against the insured was
r?r:ce,or Sfenes ofransactlon”s é)rfoc%urrenceﬁ an.d If.an% ques.tl(ggrredby rule. Fagnan.\Great Central Insurance C&/7 F2d 418(1978).
0 aW_ O_r act common to al eren an_ts wi arlsg int e_ a_Ct|0n'In order to join an insurer under sub. (2) (a), the accident must have occurred in this
A plaintiff or defendant need not be interested in obtaining &tteor the policy must have been issued or delivered in the state. Niienwide
defendingagainst all the relief demandedludgment may be Mtguzl('g)st"?,nc;? (?tozlf F2d |_7(1980)-I ims. which do not include implied y

i ey ’ i > ub.(2) (a) is limited to negligence claims, which do not include implied warran

g.lvenfor On,e or more Of, the plairff accordingo their resPeCt'V,e claims. Rich Products Corporation ¥urich American Insurance C293 F3d 981
rightsto relief, and against one or more defendants according(2002).

their respective liabilities. A breach of fiduciary duty was negligence for purposes istsin’sdirect

: actionand direct liability statutes. Federal Deposit Insurance CoMGIC Indem
(2) NEGLIGENCEACTIONS:INSURERS. (@) In any action for dam pity corp.462 F SUppTy75q1978). P

agescaused by negligence, any insurer wiiiak an interest in the

outcomeof such controversy adverse to tiaintiff or any of the 803.045 Actions to satisfy spousal obligations.
partiesto such controversyr which by its policy of insurance (1) Exceptas provided in sul§2), when a creditor commences an
assume®r reserves the right to control the prosecution, defenaetion on an obligation described irv86.55 (2) the creditor may

or settlemenbf the claim or action, or which by its policy agreeproceedagainst the obligated spouse, the incurring spouse or both
to prosecute or defend the action brought by pléiatifiny of the spouses.

partiesto such action, or agrees to engage counsel to prosecute q2) In an action on an obligation described i&56.55 (2) (a)
defendsaid action or agrees to pay the costs of such litigation gis(b), a creditor may proceed against the spouse who is not the
by this section made a proper party defendant in any actigbligatedspouse or the incurring spouse if the creditor cannot
broughtby plaintiff in this state oraccount of any claim againstobtainjurisdiction in the action over the obligated spousther
theinsured. If the policy of insurance was issued or delivered ouhcurring spouse.

sidethis state, the insurer is by tiaragraph made a proper party (3) after obtaining a judgment, a creditor may proceed
defendanbnly if the accident, injury or negligence occurred iRgainsteither or both spouses to reach marital propergilable

this state. . ~ for satisfaction of the judgment.

_(b) Ifan insurer is made a party defendant pursuant to this Sec(4) This section does notfaft the property available under s.
tion and it appears at any time before or during the trial that theigg 55(2) to satisfy the obligation.

is or may be a cross issue betweenitiserer and the insured or  History: 1985 a. 37

anyissue between argther person and the insurer involving the

questionof the insurés liability if judgment should be rendered803.05 Third—party practice. (1) At any time after com
againstthe insured, the court maypon motiorof any defendant mencemenbf the action, a defending partss a 3rd—party plain

in theaction, cause the person who may be liable upon such crifs may cause a summons and complaint to be sepeda per
issueto be made a party defendant to the action and all the isss@s not a party to the action who is or may be liable to the
involvedin the controversy determined in the trial of the action alefendingparty for all or part of the plainfifs claim against the
any 3rd party may be impleaded as provided i833.05 Nothing defendingparty or who is a necessary party unde8@3.03 The
hereincontained shall be construed as prohibitimg trial court 3rd—partyplaintiff need not obtain leave to implead if hestie
from directing and conducting separate trials on the issue of lialsierveshe 3rd—party summons and 3rd—party complainiatet

ity to the plaintif or other partyseeking dfrmative relief and on than6 months after theummons and complaint are filed or the
theissue of whether the insurance policy in questiford$ cov  time set in a scheduling order unde882.1Q thereafterthe 3rd—
erage. Any party may move for such separtials and if the court party plaintiff must obtain leave on motion upon notice to alt par
ordersseparate trials it shall specify in its ordlee sequence in tiesto the action. The person served with the summons and 3rd—
which such trials shall be conducted. party complaint, hereinafter called the 3rd-party defendant, shall
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makedefenses to the 3rd—party plaififclaim as provided in s. partiesare very numerous and it may be impracticable to bring
802.06 and counterclaims against the 3rd—party pldiraiid themall before the court, one or more may sue or defend for the
cross—claimsgainst any other defendant as provided@2.07  benefit of the whole.
The 3rd—-party defendant may assert agaitmgt plaintif any History: Sup. Ct. Ordei67 Ws. 2d 585650 (1975).
defensesvhich the 3rd—party plainfihas to the plaintfs claim. IThelclfavss actic;ndstattute hashnolapplic?tiondto rr1naking Cr|1ain|15, ag;inrgﬁt a dﬂt!lhty

H H e claimsmust identify eacn claimant ana snow each clairs orization.
The 3rd-party defendanay also assert any claim against the & Viiua ke Cot%t,y71 Ws. 2d 401238 N.W2d 509(1974).
p|alntlff if th_e claim is bas_ed upon the same tr_ansactlon, QccurThetrial court did not abuse its discretion in determining that an action for damages
renceor series of transactions occurrences as is the plaifi§f  causedby the negligent withdrawal of groundwater was not an appropriate class
claim against the 3rd—party plairftif The plaintif may assert any action. Nolte v Michels Pipeline Const. In8B3Wis. 2d 171265 N.W2d 482(1978).
claim against the 3rd—party defendant If the claim is based U S o e et reprossiatves esire
the same tran§act|on, .occurrer.lce OI" series of transaCt'O,nsG§gbeFl\)/. First Federal Savings & Loan Associati68,Ws. 2d 6968266pN.W2d 352
occurrencess is the plaintifs claim against the 3rd—party plain (1978).
tiff, and the 3rd—party defendant thereupon shall assert defens@ge maintenance of a class action involving nonresident class members does not

i i i —clai ceedhe constitutional limits of the jurisdiction of theurts of this state. The due
asprovided in s802.06and counterclaims and cross-claims rocesgequisites for thexercise of jurisdiction over unnamed nonresident plésntif

providedin s.802.07 areadequate notice and representation. Schlesgdlis—Chalmers Corp86 Wis.
(2) Whena counterclaim isserted against a plaifitithe  2d 226 271 N.w2d 879(1978).

it i i Thetrial court must decidi the named plaintié can fairly represent the common
p|alntlf'f may cause a 3rd party be brotht in under circum lassinterest that they share with the representass and if joinder of all members

stancesvhich under this section would entitle a defendant to Goimpracticable. O'Leary.vHoward Young Medical CenteB9 Wis. 2d 156278
So. N.W.2d 217 (Ct. App. 1979).

; i ; iy TO bring a class action: 1) there mbsta common or general interest shared by
(3) Oral agument permitted on motions under this SeCtIOQI members of the class; 2) the named parties must represent the interest involved;

may be heard by telephone undeB67.13 (1) and3) it must be impractical to bring literested parties before the court. Mercury
History: Sup. Ct. Orde67 Wis. 2d 585648 (1975)1975 c. 218Sup. Ct. Order  Recordv. Economic Consultant91 Ws. 2d 482283 N.W2d 613(Ct. App. 1979).
82 Wis. 2d ix (1978); Sup. Ct. Ordetr41 Ws. 2d xiii (1987);2005 a. 253 In addition to considering thklercury factors, thetrial court must weigh the

Judicial Council Committee’s Note, 1977Sub. (1) has been amended to allowadvantagesf disposing of the entire controversy in one proceeding againstfihe dif
athird—party plaintif to serve thehird—party summons and third—party complaintcultiesof combining divegent issues and persons. Crual/Saints Healthcare Sys
without leave of the court to implead if the third—party summons and third—partgm,Inc. 2001 WI App 67242 Ws. 2d 432625 N.W2d 344 00-1473
complaintarefiled not later than 6 months after the summons and complaint in theThetrial court did not err when it determined tagtroposed class of “tens of thou
original action are filed. The new six-month time perfiz been created since thesandsof presently and formerly employed hourly paidi¥Wart employees” should
old time period allowing a third—party plairttifo file a third—party summons and notbe certified because, among other reasons, the proposed class would be unman
third—partycomplaint without the need to obtain leave to implead during the time sgjeablerecognizing that much of the pertindkial-Mart payroll records were gen
in a scheduling order under s. 802.10 can no longer apply in most &agesse of  eratedin the first instance by members of the proposed class and that, thatédere,
sucha scheduling order is now completely discretionary with thejride. [Re  Mart had a right to examine each individedimant regarding the circumstances of
Ordereffective July 1, 1978] ) his or her employment, and each instance of missed break timé-thesfclock

Judicial Council Note, 1988:Sub. (3) [created] allows oralgument permitted  \work. Hermanson WVal Mart Stores, Inc. 2006 WApp 36,290 Wis. 2d 225711
onmotions under this section to be heardédgphone conference. [Re Ordeeef N w.2d 694 04-2926
tive Jan. 1, 1988]

The statute of limitations is applicable to a claim made under sub. (1). Strassman . X .

v. Muranyi, 225 Ws. 2d 784594 N.W2d 398(Ct. App. 1999)98-3039 803.09 Intervention. (1) Upon timely motion anyone shall
o o _ _ be permitted to intervene in an action when the movant claims an
803.06 Misjoinder and nonjoinder of parties. (1) Mis- interestrelating to the property dransaction which is the subject
joinderof parties is not ground for dismissal of an action. Partiesthe action and the movant is situated that the disposition of
may be dropped or added by order of the courtration of any  theaction may as a practical matter impair or impede the mevant’
partyor on its own initiative at any stage of the action and on sughility to protect that interest, unless the mosinterest is ade
termsas are just. Any claim against a party may be severed Qj’luételyrepresented by existing parties.
proceededvith separately Oral agument permitted on motions (2) Upontimely motion anyone may be permitted to intervene

underthis subsection may be heard by telephone un@&7s13 i, 3'4ction when a movasitlaim or defense aritle main action

(D). . , havea question of law or fact in common. When a party to an
(2) Whenit comes to the attention of the cothat the sum  action relies for ground of claim or defense upon any statute or

monshas not been served upon a named defendant, the court @ay-tiveorder or rule administered by a federal or stteern

enteran order on its own initiative, after notice to parties of recorghental officer or agency omupon any regulation, orderule

dlamtlss_lngthec?(glgnﬁﬁutoztg]?; %‘derl‘gg‘.tsw'thc‘t’uot pgg“\j\?'czi- requiremenbr agreement issued or made purstarhe statute
oo (10796): S, Gt rasLaL Ve 2 i (19§37)_ ): Sup. Ct Ordet3 Ws. 2d - sy ecutive ordettheofficer or agency upon timely motion may

Judicial Council Committee’s Note, 1976Sub. (2) establishes arfielentpro b€ permitted to intervene in the action. In exercising its discretion
cedurefor dismissing an action against a defendant who has not been served. Itgjé court shall consider whether the intervention will unduly delay

helpalleviate situations such as clouds on title that could result from a summons S I . . . . .
was not served being on file with the clerk of court. [Re Ordecigfe Jan. 1, 1977] ?brejudlce the adjudication of the rights of the original parties.

Jtl_Jdicital gouncil '(\jlgte, nl,98ﬁisgb-h(l) (ijsban;elﬂdﬁd to Pefpiggglgmeg}eon (3) A person desiring to intervene shall serve a motion ta inter
tive Jan. 1. 108g] o es fobe heardby felephone con ef@walrder €8¢ yaneupon the parties as provided ir881.14 The motion shall

statethegrounds therefor and shall be accompanied by a pleading

803.07 Interpleader.  Persons having claims against thé&etting forththe claim or defense for which intervention is sought.
plaintiff may be joined as defendants and required to interpleblde same procedure shall be followed when a statute gives a right
whentheir claims are such that the plaihisf or may be exposed to intervene.
to double or multiple liability It is not ground for objection to the History: Sup. Ct. Orde67 Ws. 2d 585650 (1975)1975 c. 218
joinder that the claims of the several claimants or the titles c%rﬁ postjudgment applicant for leave to intervene must shoficiguft reason for

. . . ;e vingwaited. Milwaukee Sewerage CommissioDWR, 104 Wis. 2d 182311
which their claims depend do not have a common origin or are gty s 677(Ct. App. 1981).
identicalbut are adverse to and independent of one anothiBiat  ntervenorsin an action cannot continue their claim once the original action-is dis
the plaintiff avers that the plainfifs not liable in whole or in part missed. Intervention will not be permitted to breathe life into a nonexistent lawsuit.

to any or all of the claimants. A defendant eXposed to Simil%ﬁ:\i'\t?\/\';éiiblelrzcmsld2i:t§rlv4e?13;4tc'3\lg;loztgci?zﬁfal?igﬁi'to examine a sealed court file
liability may obtain such interpleader by wafycross-claim or flateex rel. Bilder vTown of Delavani12 Ws. 2d 539334 N.W2d 252(1983). '

counterclaim. T.he.prO\./is.ions of this §ection supplement and dop newspapes postjudgment motion to intervene to open sealed court records was
notin any way limit thgoinder of parties permitted in803.04  timely and properC. L. v Edson140 Ws. 2d 168409 N.W2d 417(Ct. App. 1987).

History: Sup. Ct. Ordei67 Ws. 2d 585649 (1975);1975 c. 218 Motionsto intervene are evaluated practicaipd not technicallywith an eye
towarddisposing of lawsuits by involving as many apparently concerned persons as
: : : is compatible with diciency and dugrocess. There is no requirement that the-inter
803.08 Class actions. When the question befotiee court is venor’sinterest be judicially enforceable irsaparate proceeding. oiff v. Town of

oneof a common or general interest of many persons or #Wigen Jamestown229 Ws. 2d 738601 N.W2d 301(Ct. App. 1999)98—2974
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After intervention, an intervent status is the same as all other parties. Once a (3) TRANSFEROF INTEREST. In case of any transfer of interest,

party intervenes, all claims and defenses against it may be asserted. Kohler C ; ; i ‘oyi
Sogeninternational Fund, Inc. 2000 WI App 6283 Wis. 2d 592608 N.W2d 746 thé action may be continued by or againstdhginal party unless

99-0960 the court upon motion directs the person to whom the interest is
A nonparty to a circuit court action may intervene in an appeal brought by anottreinsferredo besubstituted in the action or joined with the origi

\Ba\;\‘,yég"ce”2%%%’\}9;33%';‘54‘(%3'23 25%06“]‘_35 ﬁfv"\‘[gge;" passed. City of Madison ‘naparty Service of the motion shall be made as provided in sub.

In order to prevail, a prospective intervenor ndeshonstrate that: 1) the movant (1)
claimsan interest relating to thgroperty or transaction subject of the action; 2) the (4) PUBLIC OFFICERS:DEATH OR SEPARATION FROM OFFICE. (a)

dispositionof the action may as a practical matter impair or impede the propo: X . . . .
intervenor'sability to protect that interest; 3) the movarititerest will not be ade Whena public oficer, including a receiver or trustee appointed by

quatelyrepresented by existing parties to #ution; and 4) the motion to intervene virtue of any statute, is a party to an action in ditiafl capacity

was maden a timely fashion. Motions to intervene must be evaluated with an e#hdduring its pendency dies resigns or otherwise ceases to hold

towarddisposing of lawsuits by involving as many apparently concerned persons. . ! L . -

is compatible with dfciency and due process. M&l Marshall & lisley Bankirqu- oi?'ﬁcez the action does not ab"?‘te and the. Succesammat.ma"y

hartCompanies, 2005 Wi App 22887 Wis. 2d 623706 N.w2d 33504-2743  substitutedas a party Proceedings following the substitutisimall
Timelinessis not defined by statute, and there is no prdoisaula to determine e in the name of the substituted paiyit any misnomer not

whethera motion to intervene is timelyThe question of timeliness is a determination, . - .

necessarilyeft to the discretion of the circuit court and turns on whetheder all affectingthe SUbS_tan_“al rights of the parties sha_ldimegarded. ]

the circumstances, a proposed interveacted promptly and whether intervention An order of substitution may be entered at any time, but the omis

will prejudice the original parties. Postjudgment motionsri@rvention will be sionto enter such an order shall ndieat the substitution.
grantedonly upon a strong showing of justification for failure to request intervention

sooner. Olivarez v Unitrin Property & Casualty Insurance Co. 2006 Wi App 189, (b) When a public dicer sues or isued in an dicial capacity

_ Wis.2d___,_ NM2d__ 05-2471 the public oficer may be described as a partytbg oficial title
ratherthan by name; but the court may require ttie@f's name

803.10 Substitution of parties. (1) DeatH. (a) If a party to be added.

diesand the claim isiot thereby extinguished, the court may order (5y Deary AFTER VERDICT OR FINDINGS. After an accepted

substitutionof the proper parties. The motion for substitution mayffer'to allow judgment to be taken or to settle pursuant to s.
be made by any party or biyesuccessors or representatives of thgn7 01 or after a verdict, report of a referaefinding by the court
deceasegarty and, together with the noticefwaring, shall be iy any action, the action does not abate by the death of any party
servedon the parties as provided irB8.1.14and upon persons notpyt shall be further proceeded with in the same manner as if the
partiesin the manner provided in 801.11for the service o  causeof action survived by law; or the court may erjtelgment
summons. Unless the motion feubstitution is made not laterjn the names of the original parties if sucfenfverdict, reporor
than90 days aftethe death is suggested on the record by servigRding be not set aside. But a verdict, report or finding rendered
of a statement of the facts of the death as provided herein for dg@insta party after death is void.

service of the motion, the action shall be dismissed as to theistory: Sup. CtOrder 67 Ws. 2d 585652 (1975)1975 c. 200218 1993 a.

decease@arty 482 |2(t)t05ta.t;:’187 rt and i | stating that the laeuifdied t
- etter to the court and opposing counsel stating that the ied was no
(b) In the event of the death of one or more of the pl&&rdif 4 -suggestion of death” under sub. (1) (&Yheeler vGeneral fre & Rubber Co.,

of one or more of the defendants in the action in which the rig#2 Ws. 2d 798419 N.w2d 331(Ct. App. 1987).

i Vi irfig A “suggestion of death” that failed to identify the proper party to substitute for the
SOUghttO. be enforce.“‘t.urvwes only to the sur\{lvmg plairfsfor deceasedlid not trigger the running of the 90—-day period ursldr. (1) (a). Wk
only against thesurviving defendants, the action does not abatgwaterman143 Ws. 2d 676421 N.W2d 872(Ct. App. 1988).

Thedeath shall be suggested upon the recordtanection shall = Serviceof the suggestion of death only tre deceased plairftié attorney was

; i : insufficientto activate the 90-day period in which a sub. (1) (a) motion for substitu
proceedn favor of or against the surviving parties. tion is to be filed. Sub. (1) (a) does not require service afubgestiorof death on
(2) IncompPETENCY. If a party isadjudicated incompetent, theaLl intlgrte)sted nogpartt'ie? in everydc?se %Ut (rjequires at lgiettemlzinf;ﬁign tof th’;lt rmpe}rtties
; ; ; should be served in that case and how burdensome the task will be to protectthe inter
cou_rtupon motlo_n served as pquIded in s(ih.may allow the estsof all persons and move the litigation toward a fair and expeditious resolution.
actionto be continued by or against the partsépresentative.  Schwisten. Schoenecke002 WI 132258 Wis. 2d 1654 N.W2d 85201-2621
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